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CAUSE NO. __________________ 

CHARLES “CHIP” TATE, 

 

 Plaintiff, 

 

v. 

 

JARED AND LAURA HIMSTEDT,    

 

 Defendants. 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

§ 

IN THE DISTRICT COURT 

 

 

 

 

___________ JUDICIAL DISTRICT 

 

 

 

MCLENNAN COUNTY, TEXAS 

 

PLAINTIFF’S ORIGINAL PETITION AND REQUEST FOR DECLARATORY RELIEF 

 

COMES NOW Plaintiff Charles “Chip” Tate (hereinafter, “Chip”), complaining of 

Defendants Laura Himstedt (“Defendant”) and Jared Himstedt (“Jared”), and for causes of action 

and grounds for relief would show the Court as follows: 

I.  

DISCOVERY LEVEL 

1. Pursuant to Texas Rule of Civil Procedure 190.2 discovery will be conducted 

under Level 2. 

II.  

PARTIES 

2. Plaintiff Chip is a resident of Texas.   

3. Defendants Jared and Laura Himstedt are individuals residing in Waco, Texas.  

Defendants may be served with process at 605 N. 16th Street, Waco, Texas 76707, or wherever 

else they may be found.  

2015-29-5

414TH

Roberta JewellFILED
MCLENNAN COUNTY
1/6/2015 10:42:58 AM
JON R. GIMBLE
DISTRICT CLERK
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III. 

JURISDICTION AND VENUE 

 

4. The Court has jurisdiction over Defendants because they reside in McLennan 

County. Venue is proper in McLennan County, Texas pursuant to section 15.002(a)(2) of the 

Texas Civil Practice and Remedies Code because McLellan County, Texas is the county where 

the Defendants are located and is also the county where all or a substantial part of the events or 

omissions giving rise to the claims occurred.  TEX. CIV. PRAC. & REM. CODE § 15.002.   

IV. 

FACTS 

 

5. Chip, a long-time resident of Waco, had a dream to make whisky and more 

specifically, Texas Whisky. Chip founded and created Balcones Distilling, LLC (“Balcones”) in 

an old welding shop under a bridge on 17th Street in Downtown Waco. Over the course of six 

(6) hard years, lots of sacrifices and endless hours of hard work, Chip and Balcones 

accomplished exactly what they set out to do – create a Texas Whisky tradition.  

6. Chip and Balcones reached unprecedented levels of success by winning over 140 

awards, hundreds of accolades and approvals from the industry, critics, and the Whisky drinking 

public. As the old saying goes, “a picture is worth a thousand words”:  
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7. As the Court is likely aware from the very public dispute between Chip and his 

unruly Investors
1
 in Balcones, as part of his efforts to grow his successful, fledgling company, 

Chip needed money. As part of his efforts, Chip first turned to those he considered his family 

and friends and then turned to outside investors.  

8. Jared Himstedt (“Jared”), formerly a manager of the Dancing Bear Pub craft beer 

bar, was a friend who originally met Chip through a beer homebrewing club. Chip would later 

go on to hire Himstedt to work for Balcones as the Production Manager. It is clear that Jared 

believed that he was not getting the recognition he felt that he deserved and that feeling 

apparently multiplied with each award and accolade garnered by Chip.  Jared not only wanted 

the awards and accolades for himself, but was “persuaded” that Chip was no longer a necessary 

ingredient for the success of Balcones.  Ironically, when Jared became concerned that Chip’s 

ouster might only be temporary and that Chip might regain control of Balcones, he persuaded a 

third party to approach Chip about his desire to work for Chip again. 

9. Chip and the Defendant, Jared’s wife, Laura Himstedt, discussed the financial 

needs of the company. Ultimately, Defendant Laura offered to loan $10,000.00.  

                                                 
1
  The Investors in Balcones included PE Investors II, LLC (“PE Investors”), Greg Allen (“Allen”), Noell 

Michaels (“Michaels”), Robert McLaughlin (“McLaughlin”), and Michael Rockafellow 

(“Rockafellow”). 
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10. The terms of the loan were clearly spelled out for both sides and, unlike many 

personal friendly loans, were memorialized in an agreement. A true and correct copy of the May 

22, 2013 Clarification Agreement and the Initial Agreement (“Agreement”) are attached hereto 

as Exhibit “1” and  incorporated herein for all purposes. Defendant Laura and Chip agreed that 

she would provide $10,000.00 in funding. The loan was “booked” as a personal loan, although 

it is undisputed that the money was for and went into Balcones. The terms of the loan provided 

that Chip would only repay Defendant Laura if/when Chip received profit sharing cash 

distributions from Balcones and that he would repay Defendant from any profit sharing cash 

distributions he received as a member of Balcones using a calculation equal to a 1% interest in 

Balcones. “I agree to pass on to you a portion of any profits deriving from my interest in 

Balcones Distilling, LLC ... Of course, if Balcones Distilling fails before any investor 

distributions are make, you would receive nothing…” [See Agreement] Chip clearly stated in 

the Agreement that the repayment was tied to a distribution of profits as a member, noting that 

the company planned to reinvest profits as long as possible to help grow the business and that it 

would be several years before any cash distributions would be  made. [See Agreement] 

11.  Unfortunately, as we all know now, Chip was ultimately to be betrayed by his 

Investors in Balcones and, even more shockingly, betrayed by his old friend, Jared, who 

conspired  with the Investors to push Chip out of his own company.  

12. In 2014, Jared began holding clandestine meetings with Allen, the leader of the 

Investor group, to remove Chip from his leadership position in Balcones. Without Chip, Jared 

would finally be able to step out of Chip’s large and successful shadow. Jared went so far as to 

invent a claim that Chip threatened one of the investors — a claim the Investors would later use 

to force Chip out and “fire” him after buying his units in Balcones. Jared continues to defame 
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Chip to this date. Specifically, in articles published since the settlement occurred, Jared claims 

that in July 2014, “Tate threatened to shoot Allen and burn down the distillery.” See, ex. Dallas 

Morning News, Good Whiskey, Bad Blood: Waco Craft Distiller, money man don’t mix, 

published December 28, 2014, http://www.dallasnews.com/news/state/headlines/20141228-

good-whiskey-bad-blood-waco-craft-distiller-money-man-prove-to-be-volatile-combination.ece; 

New York Times, How Dreams and Money Didn’t Mix at a Texas Distillery, published 

December 27, 2014, http://www.nytimes.com/2014/12/28/business/how-dreams-and-money-

didnt-mix-at-a-texas-distillery.html?_r=0.  These statements are either outright false or omit 

material facts to such an extent that the statements create a false impression and are rendered 

false.  Jared certainly didn’t feel that Chip was a threat to anyone, or that he created an abusive 

or hostile atmosphere, when he chose to remain employed under Chip for over 5 years and then 

begged for his job when he believed that Chip might regain control of Balcones.  “Judas,” sorry, 

Jared, clearly did not believe his own statements when made.  

13. Despite Jared’s published statements that Chip allegedly committed the crime of 

assault (a potential felony) by allegedly threatening to shoot Allen and further published 

statements alleging that Chip threatened commit another crime (arson), no one seemed in the 

least concerned by these alleged threats in July, when they allegedly occurred. It is only when 

parties became embroiled in litigation that these alleged “threats” became useful to the Investors 

and/or Jared.  

14. Partially as a result of the invented threat and partially as a result of just pure 

greed on the part of the Investors, in August 2014, Chip and the Investors became locked in a 

tenacious, ugly and very public legal battle. In November 2014, Chip was granted summary 

judgment that the Balcones Board could not take action without him and that the alleged 

http://www.dallasnews.com/news/state/headlines/20141228-good-whiskey-bad-blood-waco-craft-distiller-money-man-prove-to-be-volatile-combination.ece
http://www.dallasnews.com/news/state/headlines/20141228-good-whiskey-bad-blood-waco-craft-distiller-money-man-prove-to-be-volatile-combination.ece
http://www.nytimes.com/2014/12/28/business/how-dreams-and-money-didnt-mix-at-a-texas-distillery.html?_r=0
http://www.nytimes.com/2014/12/28/business/how-dreams-and-money-didnt-mix-at-a-texas-distillery.html?_r=0
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Balcones internal funding was improper. In fact, even the very act of suspending Chip and filing 

a lawsuit against him in the name of Balcones was without authorization and wholly improper.  

On December 2, 2014, Chip and the Investors reached a confidential settlement in their lawsuit 

in the 170th Judicial District Court of McLennan County, Texas, Cause No. 2014-3272, wherein 

the Investors purchased Chip’s Units in Balcones.  This “confidential” settlement with Balcones, 

a company that employed Laura’s husband and the traitor Jared as an officer, was the apparent 

basis upon which Laura sprang into action in sending the below-referenced improper demand.   

15. The distribution of the profits of a company is a taxable and legally recognized 

event and is generally governed by a company agreement. Balcones, like most companies, had a 

clear profit distribution plan in its Company Agreement. A true and correct copy of the 

Company Agreement is attached hereto as Exhibit “2” and is incorporated herein for all 

purposes.  The profit distribution plan, located in Article IV, Section 4.1 of the Company 

Agreement, laid out a specific plan for when profits and losses of Balcones for any relevant 

fiscal period are to be allocated to a Member.  [See Company Agreement, Section 4.1] First, 

distributions, which are a recognizable tax event, are only to be made as determined by the 

Board of Directors for Balcones. [See Company Agreement, Section 4.2(a)] Second, 

distributions occur only on a set schedule, first to certain other investors, then to Chip and 

Rockafellow, last to all other Members. Further, allocation of any profits or losses with respect 

to units that have been transferred are allocated among the persons wo hold the units during the 

specific Fiscal Year in question — in other words, only the holders of the units are entitled to 

share in any company profits. [See Section 4.3] Allocations of profit to a member cannot occur 

without a Board-sanctioned distribution.  
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16. When Chip transferred his units to Balcones on December 2, 2014, he 

relinquished his right to share in the profits of the company pursuant to Section 4.3 of the 

Company Agreement. At no time before and during his transfer of units, had Chip received a 

distribution of profit from Balcones. To date, Chip has never received a distribution of profit 

from Balcones pursuant to the Company Agreement.  

17. On December 9, 2014, Defendant Laura wrote Chip a demand letter, claiming to 

be owed the value of Chip’s shares multiplied by 1,000 to “equal 1% of the outstanding shares 

in Balcones.” A true and correct copy of the Demand Letter is attached hereto as Exhibit “3” 

and is incorporated herein for all purposes. Defendant Laura seeks to hold Chip responsible for 

the value of 1% of the Company’s units. “[T]he amount you were to pay me was to be 

equivalent to a 1% ownership interest in Balcones.” [See Demand Letter] Defendant Laura 

seeks this money in clear contravention of the Agreement language, which specifically states 

that Chip is only required to pay Defendant Laura upon his receipt of profit sharing cash 

distributions from Balcones. To date, as already stated, Chip has never received a distribution of 

profit from Balcones. Thus, Chip owes Defendant Laura no repayment pursuant to the terms of 

the Agreement.  

18. For the foregoing reasons, Chip seeks Court intervention to declare that the 

Agreement between the parties states: (1) that payment is only due pursuant to the Agreement 

when cash distributions in the form of profit sharing are paid to Balcones LLC members, and (2) 

that the buy-out of his interests is not a “profit sharing” event. 

19. Chip further seeks relief for the defamatory statements made by Jared.  
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V. 

CAUSES OF ACTION 

 

A. SUIT FOR DECLARATORY RELIEF 

 

20. Chip incorporates by reference the preceding paragraphs as if fully set forth 

herein. 

21. Chip is entitled to a judgment pursuant to Texas Civil Practice & Remedies Code 

§§37.001-37.004 declaring that the Agreement between Chip and the Defendant states that 

payment is due pursuant to the Agreement when cash distributions in the form of profit sharing 

are paid to Balcones LLC members.   

22. Chip also seeks a declaration that the buy-out of his interests is not a “profit 

sharing” event.  

B. DEFAMATION  

 

23. Chip incorporates by reference the preceding paragraphs as if fully set forth 

herein and further asserts a claim for defamation. 

24. Jared published multiple statements of fact.  Jared defamed Chip when he 

published a statement of fact that was defamatory and false. Jared acted with actual malice, 

negligence or is liable without regard to fault. Chip suffered injury as a result of Jared’s 

statements.  Jared is liable under a theory of strict liability. 

25. Specifically, Jared defamed Chip by implication because he published discrete 

facts that, while literally true, omitted material facts and juxtaposed Chip’s statements, creating a 

false and misleading impression that Chip actually threatened an investor. A plaintiff may bring 

a claim for defamation when ‘discrete facts, literally or substantially true, are published in such a 

way that they create a substantially false and defamatory impression by omitting material facts or 

juxtaposing facts in a misleading way. Houseman v. Publicaciones Paso Del Norte, S.A. de C.V., 
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242 S.W.3d 518, 524 (Tex. App.—El Paso, 2007, no pet.) (citing Turner v. KTRK Television, 

Inc., 38 S.W.3d 103, 116, Tex. 2000). 

26. These statements were per se defamation. A statement that falsely charges a 

person with the commission of a crime is considered libel  per se. Leyendecker & Assocs. v. 

Wechter, 6683 S.W.2d 369, 374 (Tex. 1984).  

VI. 

ATTORNEYS’ FEES AND COSTS 

 

27. Chip incorporates by reference the preceding paragraphs as if fully set forth 

herein. 

28. Chip is entitled to recover reasonable and necessary attorneys’ fees and costs that 

are equitable and just under Texas Civil Practice & Remedies Code Section 37.009 because this 

is a suit for declaratory relief. 

VII. 

CONDITIONS PRECEDENT 

 

29. Chip incorporates by reference the preceding paragraphs as if fully set forth 

herein. 

30. All conditions precedent to Chip’s claims for relief have been performed or have 

occurred. 

VIII. 

REQUEST FOR DISCLOSURE 

 

31. Under Texas Rule of Civil Procedure 194, Chip requests that Defendants disclose, 

within 50 days of the service of this request, the information or material described in Rule 194.2. 
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IX. 

PRAYER 

 

32.   For these reasons, Chip asks that Defendants be cited to appear and answer and 

the Court grant the following relief: 

a. A declaratory judgment determining that:  

i. payment is due pursuant to the Agreement when cash distributions 

in the form of profit sharing are paid to Balcones LLC members; 

ii. the buy-out of his interests is not a “profit sharing” event; 

b. Damages for the per se defamation statements published by Jared;  

c. A judgment for attorneys’ fees, applicable interest and costs; and 

d. Such further and other relief, whether in law or in equity, to which Chip is 

justly and equitably entitled. 

 

Respectfully submitted, 

 

  

 

/s/ David R. Clouston      

David Clouston, State Bar No. 00787253 

Christopher R. Richie, State Bar No. 24002839 

Leslye E. Moseley, State Bar No. 24044557 

Whitney L. White, State Bar No. 24075269 

 

Sessions, Fishman, Nathan & Israel, LLC 
900 Jackson Street 

Suite 440 

Dallas, Texas 75202 

Telephone:  214-741-3001 

Facsimile:  214-741-3055 

 

ATTORNEYS FOR CHARLES “CHIP” TATE 



 

 

 

EXHIBIT 1 







 

 

 

EXHIBIT 2 
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